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 1.  TIME:  9:00   CASE#: MSC17-02450 
CASE NAME: CASTELAR VS TWM INDUSTRIES 
SPECIAL SET HEARING ON: FURTHER COMPLIANCE HEARING SET BY DEPT. 
39 
* TENTATIVE RULING: * 
 
Based on the Declaration of Mary Butler, it appears defendant has made required installment 
payments.  A further compliance hearing is set for December 15, 2022, 9:00 a.m. to provide a 
further declaration updating the Court on receipt of the installment payments. 

  

  
 2.  TIME:  9:00   CASE#: MSC19-02506 
CASE NAME: PORTER VS. CITY OF RICHMOND 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY CITY 
OF RICHMOND 
* TENTATIVE RULING: * 
 
 On the Court’s own motion, the matter is continued to April 7, 2022, 9:00 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC20-00392 
CASE NAME: CHEYENNE ROBLES VS WESTERN STO 
SPECIAL SET HEARING ON: COMPLIANCE HEARING SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Based on the Declaration of Taylor Mitzner, the Court finds that the settlement has been 
implemented, with the exception of final transmission of unclaimed funds to the State 
Controller’s office.  The Administrator is directed to (1) release to counsel the withheld 5% of 
attorney’s fees; and (2) comply with the Controller’s direction as to the holding and transmission 
of the unclaimed funds.  No further proceedings are contemplated. 
 

  

 4.  TIME:  9:00   CASE#: MSC21-01706 
CASE NAME: PARK-HUR VS. MUTHUKUMAR 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of PARK-HUR FILED 
BY HARMY JOHAL, JERRY STADTLER 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to the first amended complaint ("FAC") filed by defendants 

Harmy Johal and Jerry Stadtler. For the reasons set forth, the Court rules as follows: Stadtler's 

demurrers to the third, fourth, and sixth causes of action are sustained, with leave to amend, 

and Johal's demurrer to the fourth cause of action is overruled. 
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Factual Background 

Plaintiffs purchased a single-family residence located in San Ramon from defendants Kumar 

Muthukumar and Ushu Muthukumar. (FAC ¶¶ 11, 13.) Defendant Serafino Bianchi was a 

licensed real estate agent who was the listing agent for the sellers. FAC ¶ 13.) Plaintiffs allege 

that after they purchased the property, the property experienced incidents of extreme flooding. 

(FAC ¶ 14.)  

The demurring defendant Harmy Johal is a licensed real estate agent and represented Plaintiffs 

as buyers in the sale. (FAC ¶¶ 5, 6, 18.) Demurring defendant Jerry Stadtler is a "duly licensed 

real estate broker owner" and owned the RE/MAX real estate brokerage where Johal worked. 

(FAC ¶¶ 8, 9, 18.) Plaintiffs allege "Stadtler also worked for RE/MAX."  (FAC ¶ 8.) Plaintiffs 

generally allege Johal had actual knowledge of drainage and related problems at the property 

and failed to disclose these conditions to Plaintiffs.  

Plaintiffs assert three causes of action against Johal and Stadtler for professional negligence 

(3rd C/A), Violation of Civil Code §§ 1102 et seq. (4th C/A), and negligent misrepresentation 

(6th C/A).  

Governing Standards for Demurrer 

In ruling on a demurrer, the Court must accept as true all well-pleaded factual allegations of the 

complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) The Court deems the facts alleged to be true, "however improbable 

they may be." (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604.) 

The Court gives the complaint "a reasonable interpretation, reading it as a whole and its parts in 

their context." (Blank v. Kirwan, supra, 39 Cal. 3d at 318.) Further, "In the construction of a 

pleading, for the purpose of determining its effect, its allegations must be liberally construed, 

with a view to substantial justice between the parties." (Code Civ. Proc. § 452.) The Court also 

considers matters of which the Court may or must take judicial notice. (Code Civ. Proc. § 

430.30(a); Blank v. Kirwan, supra, 39 Cal.3d at 318.)  

Request for Judicial Notice 

Defendants asks the Court to take judicial notice of the FAC filed in this case. The Court grants 

the unopposed request. (Evid. Code § 452(d).) 

Analysis 

Stadtler has filed a general demurrer to each of the three causes of action asserted against him. 

Defendant Johal has filed a general demurrer only to the fourth cause of action. 

A. Demurrers by Stadtler to 3rd, 4th and 6th C/As 

 

Defendant Stadtler contends the third, fourth, and sixth causes of action fail against Stadtler 

because the FAC alleges he is liable to Plaintiffs for professional negligence based on his role 

as a corporate brokerage's designated officer and as owner of the "corporate brokerage, 

RE/MAX." (Memo. ISO Dem. p. 3, ll. 5-6.) A licensed real estate broker can be an individual or a 

corporation, but a corporate broker must have a licensed individual broker as a designated 
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officer responsible for supervision of licensed salespersons working for the corporation. (Bus. & 

Prof. Code §§ 10211, 10159.2(a); Sandler v. Sanchez (2012) 206 Cal.App.4th 1431, 1437.) 

Under Sandler v. Sanchez, supra, 206 Cal.App.4th 1431, the duties owed by the corporate 

designated officer of a corporate real estate broker are owed to the corporation and not to third 

parties; the corporate employer, but not individual officers or owners, is vicariously liable for the 

tortious acts of the corporation's employee. (Id. at 1442-1443.) 

Plaintiffs allege that both Johal and Stadtler "worked for RE/MAX" and that Stadtler "as the 

officer designated by a corporate broker licensee, failed to exercise reasonable supervision and 

control of the activities of the corporation for which a real estate license is required." (FAC ¶ 47.) 

These allegations are incorporated by reference into the fourth and sixth causes of action. (FAC 

¶¶ 53, 67.) The allegations of paragraph 47 are inconsistent with Stadtler being a sole proprietor 

of the real estate agency.  

Plaintiffs cite California Real Estate Loans, Inc. v. Wallace (1993) 18 Cal.App.4th 1575. "It is 

settled that for purposes of liability to third parties for torts, a real estate salesperson is the agent 

of the broker who employs him or her. The broker is liable as a matter of law for all damages 

caused to third persons by the tortious acts of the salesperson committed within the course and 

scope of employment. [Citations omitted.]" (Id. at 1581.) If the employer is a corporation, 

however, liability falls on the corporation as broker, not on its individual officers or owners 

absent unique facts. (Sandler v. Sanchez, supra, 206 Cal.App.4th at 1442-1443.) 

Reading the FAC as a whole, the fact Plaintiffs did not identify the brokerage as a corporation in 

other paragraphs (referring to it as a "firm" or "agency") and the fact that they allege Stadtler 

owned the real estate agency or brokerage are not inconsistent with the brokerage being a 

corporation as alleged in paragraph 47. (Opp. p. 3, ll. 18-23; FAC ¶ 6, 8, 9.) Other provisions of 

the FAC refer to Johal as an agent and employee of Stadtler but also state Johal executed 

documents in connection with the sale for "RE/MAX." (FAC ¶ 22.)  

Plaintiffs argue in their Opposition that they have not alleged Stadtler is the corporation's 

designated officer, but that is inaccurate based on the allegations of paragraph 47. (Opp. p. 4, ll. 

1-2.) In ruling on the demurrer, the Court cannot ignore the allegations of paragraph 47 which 

clearly allege the brokerage is a corporation of which Stadtler is the designated officer, which 

does not support his individual liability for Johal's acts or omissions under Sandler v. Sanchez, 

supra, 206 Cal.App.4th 1431, absent additional factual allegations to establish "a unique agency 

relationship between the two employees [more] than the officer's mere inaction." (Id. at 1445.)  

Plaintiffs' Opposition suggests Plaintiffs may be able to amend the FAC to allege the status of 

the brokerage as a sole proprietorship rather than as a corporation and corporate broker 

licensee, as alleged in paragraph 47 and in the references to both of the demurring defendants 

working for RE/MAX. Plaintiffs should be given an opportunity to amend the FAC to allege that 

their claims against Stadtler are based on his status as the individual licensed broker operating 

the brokerage individually as a sole proprietorship and as an individual employer of Johal, not 

based on his ownership of a corporate brokerage or as an officer of a corporate broker licensee. 

The Court sustains Stadtler's demurrer to the third, fourth, and sixth causes of action, with 

leave to amend. 
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 Johal Demurrer to 4th C/A 

The fourth cause of action alleges a violation of the real estate disclosure statutes, Civil Code § 

1102, et seq. The expressed legislative intent of these disclosure statutes is in part "to clarify 

and facilitate the use of the real estate disclosure statement, as specified in Section 1102.6. The 

Legislature intended the statement to be used by transferors making disclosures required under 

this article and by agents making disclosures required by Section 2079 on the agent’s portion of 

the real estate disclosure statement, in transfers subject to this article." (Civ. Code § 1102.1(a).)  

The "agent" disclosures in the forms provided in Civil Code § 1102.6 include a buyer's Agent's 

Visual Inspection Disclosure. (Civ. Code § 1102.6.) Two of those buyer's agent visual inspection 

disclosure forms were signed by Johal as buyer’s agent, according to Exhibit 1 attached to the 

FAC. While the buyer's agent may not be responsible for the seller's Real Estate Transfer 

Disclosure Statement, the buyer's agents are responsible for disclosures they are required to 

make in their written Agent's Visual Disclosure Inspection forms under Civil Code § 1102.6.  

Civil Code § 1102.4(a) provides that a buyer's agent may be liable for breach of the disclosure 

statutes, limiting the liability of the "buyer's agent" for errors, inaccuracies, and omissions but 

only "if the error, inaccuracy, or omission was not within the personal knowledge of the seller or 

that listing or buyer’s agent, was based on information timely provided by public agencies or by 

other persons providing information as specified in subdivision (c) that is required to be 

disclosed pursuant to this article, and ordinary care was exercised in obtaining and transmitting 

it." (Civ. Code § 1102.4(a).) Civil Code § 1102.13 also addresses liability, stating that "any 

person who willfully or negligently violates or fails to perform any duty prescribed by any 

provision of this article shall be liable in the amount of actual damages suffered by a transferee."  

(Civ. Code § 1102.13.) Demurring defendants' position that only the seller has duties of 

disclosure based on Civil Code § 1102.3 is undermined by the other statutes in this scheme.   

Demurring defendants cite Robinson v. Grossman (1997) 57 Cal.App.4th 634. The case 

involved misrepresentation claims against the seller's real estate agent. The Court concluded 

that the seller's agent was not required to "independently verify or disclaim the accuracy of the 

seller's representations," and that after the sellers make their required disclosures, "the seller's 

agent is required only to act in good faith and not convey the seller's representations without a 

reasonable basis for believing them to be true." (Id. at 643-644.) The Court further elaborated 

upon the buyer's agent's duty of disclosure in Pagano v. Krohn (1997) 60 Cal.App.4th 1: "When 

the buyer's agent transmits material information from the seller or others to the buyer, the agent 

must either verify the information or disclose to the buyer that it has not been verified. [Citation 

omitted.] Accordingly, a buyer's agent is not required to verify information received from the 

seller and passed on to the buyer if the buyer understands the agent is merely passing on 

unverified information. [Citation omitted.] " (Id. at 11 [emphasis added].) 

Plaintiffs allege that Stadtler and Johal made representations in the Text Overflow Addendum 
No. 1 and two Agents Visual Inspection Disclosures attached to the FAC as part of Exhibit 1. 
The disclosures are signed by Johal as the agent making the visual inspection for the broker 
"RE/MAX Accord." (FAC Exh. 1.) Plaintiffs allege the drainage and piping defects were 
discoverable by a visual inspection and were within the actual knowledge of Johal but not 
disclosed or reported in his Agent Visual Inspections and not disclosed to the buyers. (FAC ¶¶ 
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20-22, 27, 55.) These facts are sufficient to allege a breach of the buyer's agent's duty of 
disclosure against Johal. Johal's demurrer to the third cause of action is overruled. 

  

 5.  TIME:  9:00   CASE#: MSC21-01970 
CASE NAME: CREEKSIDE WALK VS. O.C. JONES 
HEARING ON DEMURRER TO COMPLAINT of CREEKSIDE WALK VENTURES, 
LLC. FILED BY O.C. JONES & SONS, INC., R&B EQUIPMENT, INC., GMC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendant O.C. Jones & Sons, Inc. and 14 other defendants 

("demurring defendants" identified in the demurrer (the demurrer having been withdrawn by one 

defendant, Summit Plastering, Inc.). For the reasons set forth, the demurrer is overruled.  

Factual Background 

Plaintiff Creekside Walk Ventures, LLC ("Creekside") alleges it is the owner of an apartment 

complex in El Cerrito known as Creekside Walk Apartments (the "Project"). On May 2, 2019, 

Creekside filed suit against the general contractor for the Project, Arbor Building Group, Inc., 

initiating in this Court the case Creekside Walk Ventures, LLC v. Arbor Building Group, Inc., et 

al., MSC19-00881 ("Creekside 1 "). (Defs. RJN-1.) The Creekside 1 complaint was superseded 

by a Second Amended Complaint ("SAC") filed on August 19, 2021. Arbor is the only named 

defendant in the SAC.  

This is Creekside's second lawsuit alleging construction defects related to the Project. 

Creekside commenced this lawsuit on September 17, 2021 alleging a single cause of action for 

negligence against numerous subcontractors involved in the Project ("Creekside 2"). In 

Creekside 1, after Creekside filed the Complaint initiating Creekside 2, Creekside's counsel 

executed and filed a voluntary request for dismissal with prejudice of the "operative complaints 

ONLY" (excluding Arbor's cross-complaint filed on August 15, 2019). (Defs. RJN-3.) The 

voluntary dismissal in Creekside 1 is dated September 28, 2021 and was entered by the Clerk 

of the Court on October 14, 2021. 

The 15 demurring defendants have filed a general demurrer to the Complaint on the ground the 

claims are barred by res judicata based on Plaintiff's voluntary dismissal with prejudice of its 

operative complaints in Creekside 1.  

Governing Standards for Demurrer 

In ruling on a demurrer, the Court must accept as true all well-pleaded factual allegations of the 

complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) The Court also considers matters of which the Court may or must 

take judicial notice. (Code Civ. Proc. § 430.30(a).) "[I]t is well established a trial court may take 

notice of an earlier judgment in deciding whether to sustain a demurrer on res judicata grounds." 

(Kirkpatrick v. City of Oceanside (1991) 232 Cal.App.3d 267, 281 [citing Carroll v. Puritan 

Leasing Co. (1978) 77 Cal.App.3d 481, 486].) "The court may sustain a demurrer on claim 

preclusion grounds '[i]f all of the facts necessary to show that the action is barred are within the 

complaint or subject to judicial notice … .' [Citation omitted.]" (Thompson v. Ioane (2017) 11 
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Cal.App.5th 1180, 1190-1191 [quoting Carroll v. Puritan Leasing Co., supra, 77 Cal.App.3d at 

485].) 

Request for Judicial Notice 

Defendants asks the Court to take judicial notice of pleadings filed in this Court in Creekside 1, 

including the complaint, the SAC, and Plaintiff's voluntary dismissal of Creekside 1. The 

unopposed request is granted. (Evid. Code §§ 452(c) and 452(d); Shine v. Williams-Sonoma, 

Inc. (2018) 23 Cal.App.5th 1070, 1076-1077 [in ruling on demurrer, court properly took judicial 

notice of pleadings in prior action including stipulated judgment of dismissal to determine the 

collateral estoppel effect of the prior judgment]; Western Mutual Ins. Co. v. Yamamoto (1994) 29 

Cal.App.4th 1474, 1485.) 

Analysis 

A. Principles of Claim Preclusion 

 

"Claim preclusion 'prevents relitigation of the same cause of action in a second suit between the 

same parties or parties in privity with them.' [Citation.] Claim preclusion arises if a second suit 

involves (1) the same cause of action (2) between the same parties (3) after a final judgment on 

the merits in the first suit. [Citations.] If claim preclusion is established, it operates to bar 

relitigation of the claim altogether.' [Citation, internal quotation marks omitted.] Claim preclusion 

also 'bars claims that could have been raised in the first proceeding … .' [Citations, internal 

quotation marks omitted.]." (Thompson v. Ioane, supra, 11 Cal.App.5th 1180, 1190-1191 

[quoting DKN Holdings, LLC v. Faeber (2015) 61 Cal.4th 813, 824 and Daniels v. Select 

Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1164].) 

Res judicata may be asserted by a person who was not a party to the prior action against a 

party who was a party to the prior action, as Creekside is here as the plaintiff in both lawsuits. 

(Bernhard v. Bank of America (1942) 19 Cal.2d 807, 812-813 [eliminating the requirement of 

mutuality for assertion of res judicata, making status as a party or person in privity with a party 

only a requirement with respect to the party against whom res judicata is asserted].) This 

principle is illustrated in Thibodeau v. Crum (1992) 4 Cal.App.4th 749 ("Thibodeau"), relied on 

by Defendants.  

The doctrine of res judicata does not preclude a party who sued one joint obligor under a 

contract in a prior action from suing another joint obligor under the contract in a subsequent 

action, (DKN Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 825-826 ("DKN Holdings").) A 

similar rule applies to joint torfeasors who are jointly and severally liable for a plaintiff's injury. 

(Cole v. Roebing Construction Co. (1909) 156 Cal. 443, 447-448 [party may elect to sue joint 

tortfeasors jointly and severally liable in one suit or in separate actions, upholding separate 

judgment by default entered against one defendant and plaintiff's pursuit of action on 

subsequent amended complaint against a different defendant]; DKN Holdings, supra, 61 Cal.4th 

at 821, fn. 7 [stating in dicta the same rule regarding joint and several liability applies as to joint 

tortfeasors].)  
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B. Res Judicata Effect of Voluntary Dismissal  

 

Defendants state in a footnote in their supporting memorandum that the voluntary dismissal with 

prejudice of Creekside 1 was filed following Plaintiff's acceptance of the defendant's offer of 

compromise under Code of Civil Procedure § 998 ("§ 998 compromise"). (Memo. ISO Dem. p. 

5, fn. 1.) While Plaintiff and Defendants debate whether the reference to the § 998 is considered 

a judicial admission, Defendants themselves raised the existence of the § 998 compromise and 

that the voluntary dismissal with prejudice was filed after acceptance of the § 998 compromise. 

Having raised this fact that seems undisputed, the Court cannot simply disregard it.  

A voluntary dismissal with prejudice of an action is generally considered a common law retraxit 

to which principles of res judicata apply. (Federal Home Loan Bank of San Francisco v. 

Countrywide Financial Corp. (2013) 214 Cal.App.4th 1520, 1527 [holding bank's voluntary 

dismissal with prejudice of its claim against another financial institution "was a final judgment on 

the merits," a case not involving a settlement or § 998 offer]; Torrey Pines Bank v. Superior 

Court (1989) 216 Cal.App.3d 813, 822.) Code of Civil Procedure § 998(f), however, provides 

that "[a]ny judgment or award entered pursuant to this section shall be deemed to be a 

compromise settlement."  

Plaintiff cites Goodstein v. Bank of San Pedro (1994) 27 Cal.App.4th 899 ("Goodstein"), in which 

the Court addressed a § 998 offer of compromise that plaintiff rejected. The Court held that 

expert witness fees were recoverable by bank as the prevailing party after a nonsuit in its favor 

at trial where the bank's § 998 offer of compromise was not accepted. (Id. at 905-906.) In 

reaching its holding, the Court stated that if plaintiff had accepted the offer requiring the 

voluntary dismissal with prejudice, there would have been no prevailing party for an award of 

costs because "it would have been deemed a compromise settlement by operation of law" but 

the Court also noted that the offer specifically provided for each party to bear their own 

attorneys' fees and costs, so plaintiff was not at risk that the bank would be deemed the 

prevailing party by the terms of the offer. (Id.) (See also Wohlgemuth v. Caterpillar Inc. (2012) 

207 Cal.App.4th 1252, 1260-1261 [holding a dismissal pursuant to a § 998 offer should be 

interpreted as a judgment in favor of the plaintiff and plaintiff treated as the prevailing party for 

purposes of recovery of attorneys' fees and costs].)  

Though these cases and the others cited by Plaintiff do not address a § 998 compromise in 

connection with the doctrine of retraxit and res judicata and do not hold that a voluntary 

dismissal of the plaintiff's claims should not be given the preclusive effect normally accorded 

such a dismissal, they do indicate that the dismissal should be treated in the same manner as a 

judgment would be treated under Code of Civil Procedure § 998. In Milicevich v. Sacramento 

Medical Center (1984) 155 Cal.App.3d 997, also cited by Plaintiff, the Court held satisfaction of 

a statutory consent judgment entered based on an offer of compromise by certain defendants 

under Code of Civil Procedure § 998 did not discharge the liability of another co-defendant as a 

matter of law. (Id. at 1000.) The Court explained: "A compromise agreement does not as such 

constitute an adjudication of either liability or damages. [Citations omitted.] . . . . The judgment, 

however, is conclusive between the settling parties 'in accordance with the terms and conditions 

stated' in the section 998 offer which are incorporated in the judgment. (§ 998, subd. (b); italics 
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added.) This makes the section 998 agreement the measure of the effect of the judgment." (Id. 

at 1004 [emphasis added].) A compromise may limit the effect of the dismissal, or it could 

expand the scope of the claims resolved.  

C. Thibodeau 

 

The Court in Thibodeau, supra, 4 Cal.App.4th 749, held that claims against a subcontractor 

were barred by res judicata. The homeowners initially sued their general contractor for multiple 

construction defects in the general contractor's construction of their home, including radiating 

cracks in the driveway installed by the subcontractor. Their claims against the general contractor 

were resolved in arbitration. The Court of Appeal held the homeowners' second lawsuit filed 

against the driveway subcontractor was barred by res judicata based on the arbitration with the 

general contractor which addressed the same claim regarding the driveway defects, because 

the claims were or "most certainly should have been" encompassed in the arbitration. (Id. at 

756-758.)  

To the extent the general contractor is only liable for the work of the subcontractors based on 

derivative liability, the Thibodeau decision may preclude the claims asserted in the current 

Complaint based on the "conclusive" effect of the § 998 offer. (Milicevich v. Sacramento Medical 

Center, supra, 155 Cal.App.3d at 1004.)  Nothing in the opinion in Thibodeau indicates that the 

Court determined that the claim against the subcontractor was barred because the general 

contractor's liability for the subcontractor's work could only be based on derivative liability; 

nothing in the decision indicates the homeowners argued the general contractor was jointly and 

severally liable for the driveway subcontractor's work and that the Court held the general 

contractor could not be jointly and severally liable with the subcontractor. (Thibodeau, supra, 4 

Cal.App.4th at 757; Richard B. LeVine, Inc. v. Higashi (2005) 131 Cal.App.4th 566, 577 

[explaining Thibodeau, stating "The court treated the claim made in the arbitration as being 

identical to the subsequent claim made in the action against the subcontractor, and the parties 

did not argue otherwise. That is, if the driveway was negligently constructed, it was done at the 

hands of the subcontractor hired by the general contractor. Thus, the general contractor's 

liability, if any, was derivative of his subcontractor's liability, and the claims were identical."].) "It 

is axiomatic that language in a judicial opinion is to be understood in accordance with the facts 

and issues before the court. An opinion is not authority for propositions not considered. 

[Citations omitted.]" (Chevron U.S.A., Inc. v. Workers' Comp. Appeals Bd. (1999) 19 Cal.4th 

1182, 1195 [emphasis added].) (See also Loanvest I, LLC v. Utrecht (2015) 235 Cal.App.4th 

496, 503 ["Language used in an opinion is not authority for a proposition the court did not 

consider. [Citations omitted.]"].)  

D. Application to the Allegations of the Complaint 

 

The terms and conditions of the § 998 compromise are not before the Court, but the fact that the 

voluntary dismissal was filed after acceptance of such a compromise is based on Defendants' 

reference to the compromise in its memorandum. The Complaint does not allege any facts 

regarding the § 998 compromise, its scope and its limitations which may impact the "conclusive 

effect" between the settling parties in that action.  (Milicevich v. Sacramento Medical Center, 
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supra, 155 Cal.App.3d at 1004.) The effect of the voluntary dismissal and scope of the claims 

are subject to the terms and conditions of the offer, which may modify or limit the effect of the 

dismissal by the terms of the settlement. (Riverside County Transportation Com. v. Southern 

California Gas Co. (2020) 54 Cal.App.5th 823, 840; Kim v. Reins International California, Inc. 

(2020) 9 Cal.5th 73, 91-92 [" 'parties may by agreement limit the legal effect of a dismissal with 

prejudice so that it would not constitute a retraxit and affect their rights in a later pending action.' 

[Citation, internal quotation marks omitted.] Where a settlement agreement expressly excludes 

certain claims, the resulting dismissal does not preclude further litigation on the excluded claim. 

[Citation omitted.] Reins's preclusion argument stumbles at this threshold and is inconsistent 

with the very agreement it made," quoting Legendary Investors Group No. 1, LLC v. Niemann 

(2014) 224 Cal.App.4th 1407, 1411].) The Goodstein line of decisions indicate that a voluntary 

dismissal made pursuant to a § 998 compromise should be treated like a compromise judgment 

under the statute, and therefore, like a compromise judgment, it should not be given a res 

judicata effect.  

Even if the Court ignored the import of those decisions, Plaintiff also argues that its negligence 

claims against the demurring defendants are not barred by res judicata because it has alleged 

the demurring defendants are jointly and severally liable with the general contractor for the 

defects and property damage alleged in the negligence claim. (Compl. ¶ 2.) The joint and 

several liability allegation brings the claims within another line of decisions that make the claim 

preclusion doctrine inapplicable to separate or successive lawsuits against jointly and severally 

liable parties under DKN Holdings, supra, 61 Cal.4th 813 and Cole v. Roebing Construction Co. 

(1909) 156 Cal. 443.  

Demurring defendants raise for the first time in their reply that the joint and several liability 

allegations of the negligence claim are conclusory and insufficient to state a claim for negligence 

on that basis. The deficiency of the joint and several liability allegations was not a ground on 

which the general demurrer to this cause of action was based, as the demurrer was made solely 

based on res judicata/collateral estoppel. The Court therefore does not consider this ground 

raised for the first time in the reply. Further, claims for negligence can be alleged generally in 

any event. (Hahn v. Mirda (2007) 147 Cal.App.4th 740, 747-748.) The Court cannot conclude 

based on Thibodeau or any other decisions cited by Defendants that a general contractor's 

liability for the work of a subcontractor in this case is exclusively derivative as a matter of law 

and that the general contractor cannot be held jointly and severally liable with any of the 

subcontractor as joint tortfeasors.  

 

 

  6.  TIME:  9:00   CASE#: MSC21-002363 
CASE NAME: HALL VS. AMERICAN AUTOMOBILE ASSOCIATION 
HEARING ON MOTION TO/FOR COMPEL ARB, DISMISS PLTF CLASS CLAIMS FILED BY 
AMERICAN AUTOMOBILE ASSOCIATION OF NORTHERN 
* TENTATIVE RULING: * 
 
Defendants AAA NCNU move the Court to compel this employment matter to arbitration on an 
individual basis, dismiss the class claims, and stay the PAGA claim pending resolution of the 
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arbitration. Plaintiff Keaton Hall (“Hall”) opposes. He contends that AAA NCNU has failed to 
meet its burden of demonstrating the existence of an agreement to arbitrate this controversy. 

Existence of an Agreement to Arbitrate 

The right to compel arbitration depends on the existence of an agreement to arbitrate. (Young v. 
Horizon West, Inc. (2013) 220 Cal.App.4th 1122, 1128.) AAA NCNU bears the burden of 
proving the existence of an arbitration agreement, by a preponderance of the evidence. (Serafin 
v. Balco Properties Ltd., LLC (2015) 235 Cal.App.4th 165, 172; Flores v. Evergreen at San 
Diego, LLC (2007) 148 Cal.App.4th 581, 586; Higgins v. Super. Ct. (2006) 140 Cal.App.4th 
1238, 1249.) The Court is empowered to resolve whatever factual disputes it must to determine 
if AAA NCNU has met that burden. (Engalla v. Permanente Medical Group, Inc. (1997) 15 
Cal.4th 951, 972 [court sits as the trier of fact in connection with proceedings on a motion to 
compel arbitration].)  

The Admissible Evidence 

To resolve the dispute concerning the existence of an agreement to arbitrate, the Court 
examines the evidence proffered by AAA NCNU to meet its burden. The Court considers it must 
first identify and understand the universe of admissible evidence before it can determine if that 
evidence suffices to meet AAA NCNU’s burden. 

i. AAA NCNU’s Requests for Judicial Notice 

AAA NCNU seeks judicial notice of (a) materials relevant to the Viking River Cruises case 
currently pending before the United States Supreme Court (Exs. 1-2 to RFJN); (b) the JAMS 
Employment Arbitration Rules and Procedures (Ex. 3 to RFJN); and, (c) information concerning 
Workday’s security and privacy programs and certifications (Exs. 4-5 to RFJN).  

As to the materials relevant to the Viking River Cruises case, the requests are not opposed, and 
they are proper. Judicial notice of those materials is granted. 

As to the JAMS rules, Hall opposes. Judicial notice is sought on the basis of Evidence Code 
sections 452(g) and 452(h). Collectively, those subdivisions permit judicial notice of facts and 
propositions that are common knowledge and facts and propositions that are not reasonably 
subject to dispute. The Court considers that the content of the JAMS rules is not reasonably 
subject to dispute under section 452(h), and the Court is well-positioned to review and interpret 
those rules. Further, California courts routinely take judicial notice of arbitration rules. (See, e.g., 
Boghos v. Certain Underwriters at Lloyd’s of London (2005) 36 Cal.4th 495, 506 [California 
Supreme Court taking judicial notice of AAA arbitration rules]; Goodwin v. Comerica Bank, N.A. 
(2021) 72 Cal.App.5th 858, 864 [1st District Court of Appeal taking judicial notice of JAMS 
arbitration rules].) As to the JAMS arbitration rules and procedures, judicial notice is granted. 

As to the Workday materials, Hall opposes. Judicial notice is sought on the basis of Evidence 
Code section 452, subdivisions (g) and (h). Collectively, those subdivisions permit judicial notice 
of facts and propositions that are common knowledge and facts and propositions that are not 
reasonably subject to dispute. The Court cannot conclude that judicial notice is appropriate on 
either basis. The manner in which Workday’s software functions, its security features, and the 
other matters found on the websites linked in AAA NCNU’s RFJN are complicated and esoteric. 
The Court is not properly positioned to say that the facts and propositions on Workday’s website 
are not reasonably subject to dispute. Certainly, they are not the sort of facts and propositions 
generally granted judicial notice under subdivision (h). In its reply, AAA NCNU says that “the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   03/24/22 

 
 

- 11 - 

contents contained in the publically [sic] available Workday information is not subject to dispute, 
and in fact, Plaintiff does not dispute the documents’ veracity.” That is true as far as it goes, but 
it misses the point. The import of the Workday documents—at least for purposes of determining 
this motion—is not that the Workday website in fact says what AAA NCNU says it does. Rather, 
the import of those materials is that they mean what AAA NCNU says they mean. And that is 
quite a different matter.  

The Court grants judicial notice of the fact that the materials are publicly available on Workday’s 
website, and of the fact that they say what they purport to say, but denies the request for judicial 
notice to the extent it asks the Court to (1) accept as true the facts stated on Workday’s website; 
(2) accept as true any particular interpretation of the Workday materials; or, (3) draw any 
particular conclusion or inference based on the existence or content of the Workday materials.  

ii. Justina Lambert Declaration 

The Court addresses only those portions of the Lambert Declaration to which Hall has objected. 
Hall makes nine objections to the Lambert Declaration, which the Court addresses individually 
below. 

The Court finds it helpful to organize the objections and rulings in a table format. 

# Cite Content Ground(s) Ruling 

1 ¶ 5 (2:26-
3:2)  

Plaintiff’s Workday worker documents 
file contains an offer letter to Plaintiff 
dated November 15, 2019, which (as 
discussed below in Paragraph 11) 
Plaintiff electronically signed through 
AAA Careers Workday Program on 
November 25, 2019 at 1:27 p.m. 
Attached hereto as Exhibit A is a true 
and correct copy of the offer letter from 
AAA NCNU to Plaintiff, contained in 
Plaintiff’s Workday worker documents 
file. 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Sustained. 
Relevance and 
hearsay. 

As to Exhibit A, 
sustained on 
relevance 
grounds with the 
exception of (1) 
identifying Hall’s 
start date and 
(2) the passage 
“Additionally, as 
a condition of 
your 
employment, 
you must accept 
the terms of the 
AAA Arbitration 
Agreement…you
r first day of 
employment.” 

As to those two 
matters, 
sustained on 
hearsay 
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grounds. 

2 ¶ 6 (3:3-
6) 

Plaintiff’s Workday worker documents 
file contains an arbitration agreement 
which (as discussed below in 
Paragraph 11) Plaintiff electronically 
signed through Workday on December 
16, 2019 at 9:28 a.m. Attached hereto 
as Exhibit B is a true and correct copy 
of the arbitration agreement contained 
in Plaintiff’s Workday file. 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Sustained. 
Hearsay. 

3 Portion of 
¶ 7 (3:7-
11) 

AAA NCNU issues a handbook to its 
employees, which it periodically 
updates and reissues. Employees are 
required to accept the terms of the 
Team Member Handbooks as a 
condition of employment. Each of AAA 
NCNU’s Team Member Handbooks for 
the years 2018 and 2020 incorporates 
the Arbitration Agreement by reference.  

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Overruled as to 
“AAA NCNU 
issues a 
handbook … 
condition of 
employment.” 
 
Sustained on 
hearsay grounds 
as to “Each of 
AAA NCNU’s 
Team Member 
Handbooks…by 
reference.” 

4 ¶ 8 (3:17-
18) 

Attached hereto as Exhibit C is a true 
and correct copy of the relevant 
portions of the 2018 AAA NCNU Team 
Member Handbook. 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Overruled as to 
the fact that an 
Exhibit C is 
attached.  
 

Sustained as to 
Exhibit C being 
admitted into 
evidence on 
hearsay 
grounds. 

5 ¶ 10 
(3:21-4:2) 

During the period of time Plaintiff was 
employed (2019-2021), AAA NCNU 
electronically disseminated certain 
documents (including, as relevant here, 
the offer letter, the arbitration 
agreement, and the 2018 and 2020 
Team Member Handbooks) via 
Workday. Workday stores these 
documents in the worker documents 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Overruled as to 
“During the 
period of time 
Plaintiff was 
employed…via 
Workday.” 

Sustained as to 
the remainder of 
the testimony’s 
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file and tracks when employees 
receive, open, and electronically sign 
such documents—including the exact 
time that the document is signed by the 
employee. As part of AAA NCNU’s 
standard business practice, Workday 
contains a summary document for each 
employee which includes a list of 
documents and electronic signatures 
(the “Workday Summary”). Attached 
hereto as Exhibit E is a true and 
correct copy of the Workday Summary 
for Plaintiff. This Workday Summary 
show [sic] the exact dates and times 
Plaintiff signed company policy 
documents. 

substance. 
Hearsay. 

Overruled as to 
the fact that an 
Exhibit E is 
attached. 

Sustained as to 
Exhibit E being 
admitted into 
evidence on 
hearsay 
grounds. 

6 ¶ 11 (4:3-
8) 

The Workday Summary for Plaintiff 
(Exhibit E) shows that he received, 
read, understood, and accepted the 
Offer Letter attached hereto as Exhibit 
A (November 25, 2019 at 1:27 p.m.), 
the Arbitration Agreement attached 
hereto as Exhibit B (December 16, 
2019 at 9:28 a.m.), and the 2018 and 
2020 Team Member Handbooks 
attached hereto as Exhibits C and D, 
respectively (December 16, 2019 at 
9:27 a.m., and November 6, 2020 at 
10:59 a.m.) [sic] As is indicated on 
Plaintiff’s Workday Summary, he also 
received several other documents 
through Workday during his 
employment. 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Sustained. 
Hearsay. 

7 ¶ 12 (4:9-
14) 

My organization is responsible for, 
among other things, implementing AAA 
NCNU policy with regards to arbitration 
agreements. In 2019, when Plaintiff 
executed AAA NCNU’s arbitration 
agreement, AAA NCNU required 
employees and prospective employees 
to enter into mutual agreements to 
arbitrate any and all claims arising from 
their employment or termination 
thereof. I am informed and believe that 
the mutual agreement to arbitrate 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Overruled as to 
everything 
except the 
passage quoted 
below. 
 
Sustained as to 
“when Plaintiff 
executed AAA 
NCNU’s 
arbitration 
agreement” on 
hearsay, 
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began in at least mid-year 2011. speculation, and 
foundation 
grounds. 

8 ¶ 13 
(4:15-17) 

Pursuant to AAA NCNU’s policy with 
regards to arbitration agreements, 
Plaintiff was required to sign an 
arbitration agreement in the form of 
Exhibit B when he began to work for 
AAA NCNU in December 2019. 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Overruled, 
except to the 
extent it seeks to 
admit Exhibit B 
into evidence. 

9 ¶ 14 
(4:18-19) 

All of the exhibits attached hereto are 
business records prepared and kept in 
the ordinary course of AAA NCNU’s 
business. 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Sustained on 
relevance 
grounds. 
Lambert’s legal 
conclusion 
concerning the 
attached exhibits 
is not relevant. 

 

Evidentiary Analysis 

Hall cites Zanone v. City of Whittier (2008) 162 Cal.App.4th 174 and Prato-Morrison v. Doe 
(2002) 103 Cal.App.4th 222 in support of his objections to the Lambert Declaration.  

In Zanone, the trial court had excluded two categories of documents: exit questionnaires 
prepared by two former police department employees upon their departure, and summaries of 
the exit questionnaires prepared by other police department employees. These documents were 
excluded “notwithstanding the testimony of Whittier’s human resource director, Fred Wiener, as 
to how the exit summaries had been prepared.” (Id. at pp. 184-185.) 

The Court of Appeal found it was not error to exclude the documents. It analyzed them and 
concluded they did not meet the business record exception to the hearsay rule.  

The exit questionnaires did not qualify for the exception because, although it may have been 
Whittier’s business practice to require departing employees to complete the questionnaires, it 
must be within the ordinary course of the document author’s business for the document to 
qualify as a business record. (Id. at p. 191.) The exit questionnaires were prepared by departing 
officers, not police department employees on behalf of the department. And it was not within the 
ordinary course of the departing officers’ business to complete exit questionnaires. (Id.) Finally, 
the Court of Appeal remarked that the exit questionnaires were not inherently trustworthy, 
because the officers could have believed that “anything less than a glowing endorsement of the 
Department and its personnel” could have been communicated to potential future employers 
and “cause them to suffer adverse treatment.” (Id. at p. 192.) 

With respect to the summaries, the Court of Appeal said that “although prepared in the ordinary 
course of business,” the summaries “also do not qualify as business records … because the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   03/24/22 

 
 

- 15 - 

employees who prepared them did not have firsthand knowledge of the events recorded and the 
officers, who did have firsthand knowledge, were not under a business duty to accurately report 
the facts pertaining to their departure.” (Id. at p. 192.) To be admissible, a business record must 
be “based upon the report of an informant having the business duty to observe and report.” (Id.) 

In Prato-Morrison, the Morrisons were attempting to establish a link between themselves and 
the Does’ children to establish “interested person” status under Family Code section 7650 to 
compel genetic testing of the Does’ children. The Morrisons contended that improprieties in the 
handling of genetic material that had occurred at a fertility clinic at which both the Morrisons and 
the Does were patients had led to Donna Morrison’s eggs being given to Judith Doe. The trial 
court found that the Morrisons had failed to establish any genetic link between themselves and 
the Does’ children, in part due to its exclusion of a declaration and list prepared by a former 
clinic employee. (Id. at p. 228.) 

The Morrisons sought to introduce a declaration from Teri Ord, a former clinic employee, and a 
handwritten list she prepared that indicated that sixteen of Donna Morrison’s eggs were 
transferred to Judith Doe. Excluding both documents as inadmissible hearsay not within the 
business records exception was proper. (Id. at p. 229.) The Court of Appeal reasoned that 
because (i) the handwritten list was compiled from other, non-identified clinical and laboratory 
records; (ii) Ord had not attempted to establish her personal knowledge of the matters in the list; 
(iii) Ord was not and had not been a percipient witness to the events described in the list; (iv) 
Ord had not made the entries in the original list; (v) the handwritten list was itself not made at or 
near the time of the events it purported to describe; and, (vi) Ord offered no reason why the list 
was made, it did not fall within the business records exception. (Id. at pp. 229-230.) Summing 
up, Ord’s sources of information, as well as the method and time of preparation indicated a lack 
of trustworthiness and defeated any contention that the list was within the business records 
exception. (Id.) 

Turning to the testimony and records at issue here, Evidence Code section 1271 (which codifies 
the business records exception to the hearsay rule), requires four foundational elements: (1) the 
writing was made in the regular course of business; (2) the writing was made at or near the time 
of the act, condition, or event; (3) the custodian or other qualified witness testifies to its identity 
and the mode of its preparation; and, (4) the sources of information and method and time of 
preparation were such as to indicate its trustworthiness. These statutory requirements are not 
mere formalities that can be ignored.  

A document’s existence in a personnel file—standing alone—is insufficient to satisfy section 
1271. (See generally Zanone.) Akin to the documents in Zanone, because the Court does not 
have information about the mode of preparation of the documents sought to be admitted, the 
Court cannot really say that the author had firsthand knowledge or was under a business duty to 
accurately report the events recorded. 

Plenty of cases say that a party offering a document purportedly admissible under section 1271 
must offer something concerning what the document is, how it was prepared, and what it is 
based on. (E.g., Taggart v. Super Seer Corp. (1995) 33 Cal.App.4th 1697, 1706 [declaration 
“contained no evidence as to what the [documents] were, how they were prepared, or what 
sources of information they were based on,” and “offered no evidence that the [documents] were 
trustworthy. The [documents] therefore failed to qualify for admission as business records under 
section 1271.”]; Midland Funding LLC v. Romero (2016) 5 Cal.App.5th Supp. 1, 9 [abuse of 
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discretion for trial court to admit, over hearsay objection, documentary evidence under section 
1271 when “there was no evidence regarding the mode of preparation or other information 
indicating trustworthiness.”].) 

Ms. Lambert’s declaration is devoid of any testimony satisfying the third and fourth elements of 
section 1271 with respect to all of the objected-to documents AAA NCNU seeks to admit into 
evidence through her declaration, and no other admissible evidence exists to address those 
elements. It appears that AAA NCNU relies at least in part on judicial notice of the Workday 
materials both to describe the mode of preparation and to indicate the trustworthiness of some 
of the documents attached to the Lambert Declaration (e.g., the Workday Summary). But as 
stated above, those materials are not subject to judicial notice to prove the truth of the matters 
stated therein. In the absence of testimony or other evidence satisfying the statutory 
requirements of section 1271, the Court cannot conclude that any of the documentary evidence 
falls within the business records exception to the hearsay rule. And much of the testimony Hall 
has objected to is Ms. Lambert restating matters derived entirely from the hearsay documents. 

iii. Leslie Dazzi Declaration 

The Court addresses only those portions of the Dazzi Declaration to which Hall has objected. 
Hall makes six objections to the Dazzi Declaration, which the Court addresses individually 
below. 

Again, the Court finds it helpful to organize the objections and rulings in a table format. 

# Cite Content Ground(s) Ruling 

1 Portion of 
¶ 6 (4:6-
12)  

Attached hereto as Exhibit K is a true 
and correct copy of the Workday 
Summary for Plaintiff (see paragraph 
14 below for further information 
regarding the Workday Summary). 
After Plaintiff accepted and 
acknowledged his Offer Letter through 
AAA Careers Workday Program, his 
employment was processed on 
December 5, 2019 (with a start date of 
December 16, 2019) and his personal 
Employee Workday account was 
created. 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Sustained. 
Hearsay. 

2 Portion of 
¶ 8 (5:1-
2) 

A true and correct copy of the business 
record entitled “Signon History for 
Person” showing this data is attached 
hereto as Exhibit I. 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Sustained. 
Hearsay. 

3 Portion of 
¶ 11 

Attached hereto as Exhibit J is a 
document obtained from my audit of 

Hearsay (§ 
1200); Lack of 

Sustained. 
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(5:24-25) Plaintiff’s Employee Workday account 
entitled “Process History.” 

Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Hearsay. 

4 Portion of 
¶ 13 (6:4-
9) 

I was able to confirm through my audit 
of Plaintiff’s Workday account, and is 
further evidenced by Exhibit J, 
“Process History” that on Plaintiff’s first 
day of work (December 16, 2019), he 
electronically signed through Workday 
the Arbitration Agreement (9:28 a.m.), 
AAA NCNU’s Confidentiality Agreement 
(9:29 a.m.), completed his I-9 Form 
(9:18 a.m.), executed the Employee 
Handbook (9:27 a.m.), submitted his 
State and Local Withholding elections 
(9:31 a.m.), and completed his direct 
deposit elections (9:38 a.m.), among 
other things. 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Sustained. 
Hearsay. Dazzi 
merely restates 
the contents of 
Exhibit J, which 
is inadmissible 
hearsay. 

5 ¶ 14 
(6:12-21) 

Pursuant to AAA NCNU’s Workday 
processes in place in 2019, when 
electronically signing the Arbitration 
Agreement, Plaintiff was presented with 
a “Signature Statement” stating the 
following: “BY SIGNING THIS 
DOCUMENT ELECTRONICALLY, I 
ACKNOWLEDGE THAT I RECEIVED, 
READ, UNDERSTAND AND ACCEPT 
THE PROVISIONS OF THIS 
DOCUMENT.” Plaintiff was then 
prompted to click a box titled “I Agree,” 
acknowledging the above Signature 
Statement and electronically signing the 
Arbitration Agreement. As part of AAA 
NCNU’s standard business practice, 
Workday contains a summary document 
for each employee which includes a list 
of documents, the corresponding 
signature statement presented to the 
employee when signed, and the date 
and time of signature (the “Workday 
Summary”). Attached hereto as Exhibit 
K is a true and correct copy of the 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Sustained. 
Hearsay. 
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Workday Summary for Plaintiff. 

6 Portion of 
¶ 15 
(6:22-25) 

My audit of Plaintiff’s Workday account 
shows that no one else electronically 
signed the Arbitration Agreement for 
Plaintiff because Exhibit J shows that 
the person who signed the Arbitration 
Agreement on December 16, 2019 used 
Plaintiff’s unique username and the 
private password that Plaintiff chose to 
log on to Workday (column entitled 
“Person”). 

Hearsay (§ 
1200); Lack of 
Personal 
Knowledge (§ 
702(a)); 
Speculation (§ 
403); Relevance 
(§ 210) 

Sustained. 
Hearsay, lacks 
foundation, 
speculation. 
Dazzi merely 
restates the 
contents of 
Exhibit J, which 
is inadmissible 
hearsay. 

 

The Dazzi Declaration suffers from the same problems as the Lambert Declaration, and so the 
Court does not repeat its analysis here. 

iv. Keaton Hall Declaration 

As will be seen below, the Court concludes that AAA NCNU has failed to meet its initial burden 
of establishing, by a preponderance of the evidence, the existence of a valid arbitration 
agreement covering the present dispute between the parties. As such, the Keaton Hall 
declaration is entirely irrelevant to the disposition of the motion—if the Court overruled all of the 
objections, the result would be the same, and if the Court sustained all of the objections, the 
result would be the same. Nevertheless, in the interest of creating a complete record, the Court 
rules on the objections. 

Objection 1: Overruled. Hall’s failing to recall the arbitration agreement is not very probative, but 
it is not irrelevant such that it should be excluded from evidence. 

Objection 2: Overruled. Hall is not speculating as to what AAA NCNU personnel told him, and 
his testimony that he was never told about an arbitration agreement is potentially probative with 
respect to the existence of an arbitration agreement. 

Objection 3: Overruled. Hall is not speculating about his own recollection what he was given, 
and his testimony that he does not recall being given a copy of an arbitration agreement is 
potentially probative with respect to the existence of an arbitration agreement. 

Objection 4: Sustained on relevance grounds. It is unclear to the Court how Hall’s understanding 
of what was needed to complete the registration process is potentially probative with respect to 
the existence of an arbitration agreement. 

That leaves the Court to consider portions of the Lambert and Dazzi Declarations, the judicially 
noticeable material noted above, and the declaration of Laura Heyne vis-à-vis its inquiry into the 
existence of a valid agreement to arbitrate this dispute.  

A review of that evidence leaves the Court with, at bottom, a narrative account of AAA NCNU’s 
policies surrounding employees being required to arbitrate claims that may arise against AAA 
NCNU related to the employment relationship, but without an actual arbitration agreement and 
without the required foundation to conclude that the proffered Workday Summary is a business 
record admissible over a hearsay objection.  
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The Court notes that there is some description of how Workday functions apart from the 
Workday materials included in the RFJN. Specifically, paragraph 10 of the Lambert Declaration, 
and paragraph 4 of the Dazzi Declaration. Paragraph 4 of the Dazzi Declaration appears to be 
nothing more than a restatement of Workday’s marketing materials, and the Court does not 
consider it sufficient to convince the Court that documents generated entirely solely from 
Workday (i.e., the Workday Summary) meet the requirements of Evidence Code section 1271. 
Paragraph 10 of the Lambert Declaration is perhaps closer to the mark, in that it at least 
provides some information about Workday’s functionality. Of course, the Court has ruled above 
that the portion of paragraph 10 that does describe Workday’s functionality is not admissible. 
Even if it were, it still falls short of what the Court believes is required to lay a sufficient 
foundation for the admission of Workday-derived documents under section 1271. 

Legal Analysis 

Having defined the universe of admissible evidence, the Court compares this case to other 
electronic signature cases that are somewhat analogous to this case. Specifically, the Court 
reviews Espejo v. Southern California Permanente Medical Group (2016) 246 Cal.App.4th 1047 
(“Espejo”), Cortez v. Ross Dress for Less, Inc. (C.D. Cal. Apr. 10, 2014) No. EDCV 13-01298 
(DTBx), 2014 U.S. Dist. LEXIS 50569 (“Cortez”) and Rosas v. Macy’s, Inc. (C.D. Cal. Aug. 24, 

2012) No. CV11-7318 PSG (PLAx), 2012 U.S. Dist. LEXIS 121400 (“Rosas”). 

Espejo is perhaps the most analogous California appellate decision, but it retains some 
important distinctions. Espejo stands principally for the following proposition: when the 
proponent of an arbitration agreement has met the initial burden of demonstrating the existence 
of a valid arbitration agreement, that party is not also required—as part of the initial burden—to 
establish the authenticity of the signature on the arbitration agreement unless and until the 
authenticity of the signature has been challenged. (Id. at p. 1060.) That already distinguishes 
Espejo from this case, as the Court concludes that AAA NCNU has not met its initial burden, 
because the material it submitted with its opening papers is not admissible evidence, and its 
burden is to establish the existence of the agreement by a preponderance of the evidence.  

Second, while the Tellez declaration described in the Espejo opinion is similar to the Dazzi 
Declaration here, the Espejo opinion had occasion to consider only if that declaration was 
sufficient to authenticate plaintiff’s signature. (Id. at p. 1060 [“defendants here met their initial 
burden by attaching to their petition a copy of the purported arbitration agreement”].) The Court 
of Appeal was not asked to decide, in the first instance, if defendant had met its initial burden of 
establishing the existence of a valid agreement to arbitrate, rather it was deciding whether the 
Tellez declaration authenticated plaintiff’s signature. (Id. at p. 1060 [decision “turns almost 
exclusively on whether the supplemental declaration sufficiently authenticates Espejo’s 
electronic signature.”].) 

In short, while Espejo is similar to this case, the important distinction is that defendants had met 
their initial burden, and the dispute revolved entirely around the authenticity of plaintiff’s 
signature. The Court understands Hall’s opposition to be much broader. Hall says that the 
admissible evidence fails—in the first instance—to establish the existence of an arbitration 
agreement. 

The state of the evidence in Cortez was much different from this case. In Cortez, there was 
sufficient evidence to persuade the court that any assertion that the signatures of Plaintiffs were 
electronically forged was “implausible.” (Id. at p. 8.) Unlike this case, admitted into evidence was 
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the arbitration language presented to the employees and that they clicked “I agree” after having 
been presented with that language. (Id. at pp. 6-7.) Finally, and perhaps most importantly, even 
if the electronically-presented and electronically-signed arbitration agreements were not valid, 
there was an earlier arbitration agreement in hard-copy format, that both plaintiffs had signed; 
plaintiffs did “not point to any deficiencies that might render the [earlier arbitration agreement] 
invalid.” (Id. at pp. 9-10.) In sum, the court found that “Ross has met its burden to show that 
Plaintiffs entered into valid arbitration agreements” because “Ross has presented credible 
declarations and exhibits establishing that Plaintiffs would have necessarily viewed the text of 
the [arbitration agreement] as part of Ross’s Learning Management System before they could 
have electronically signed the agreement.” (Id. at p. 10.) 

In Rosas, the court held a summary trial to examine the disputed fact issue—whether Plaintiffs 
had actually signed the electronic arbitration agreements. (Id. at pp. 2-3.) Extensive evidence 
was offered and admitted concerning the manner in which Macy’s electronic on-boarding 
system worked, and following that trial, the court concluded that Macy’s had carried its burden 
and established the existence of a valid arbitration agreement. (Id. at pp. 12-15.) Again, Rosas 
is readily distinguishable on the basis of the clear difference between the evidence that was 
before the court (particularly regarding Macy’s electronic on-boarding system) and the evidence 
admissible here. 

Conclusion 

The admissible evidence supporting AAA NCNU’s motion is (1) portions of the Lambert 
Declaration; (2) portions of the Dazzi Declaration; (3) the material that is judicially noticeable as 
set forth above; and, (4) the declaration of Laura Heyne. The Heyne Declaration details 
communication between counsel; it is not probative of whether AAA NCNU has met its burden 
of demonstrating, by a preponderance of the evidence, a valid agreement to arbitrate the 
present dispute. And the admissible portions of the Lambert and Dazzi declarations are 
insufficient to meet that burden, particularly in the absence of foundational information 
concerning the security and reliability of the Workday system sufficient to conclude the Workday 
Summary and other documents derived from the Workday system are trustworthy and reliable.   

AAA NCNU had the initial burden of showing that Hall agreed to arbitrate this dispute. It has 
failed to meet that burden. This case might be different if the dispute was only about the 
authenticity of Hall’s signature. Admissible portions of the Dazzi Declaration are similar enough 
to the Tellez declaration in Espejo that it appears that AAA NCNU has done enough to 
authenticate Hall’s signature. The problem is that the Court does not even get to that analytical 
juncture, because it must make the preliminary finding that AAA NCNU has established, by a 
preponderance of the evidence, that a valid agreement to arbitrate this dispute exists. AAA 
NCNU has not carried that burden with admissible evidence. In light of that conclusion, the 
Court need not, and expressly does not, address the applicability of Labor Code section 432.6 
to this motion. The motion to compel arbitration is denied. 
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 7.  TIME:  9:00   CASE#: MSN20-1971 
CASE NAME: SAVE LAFAYETTE 
HEARING ON MOTION TO/FOR VACATION OF JUDGMENT OR ALTERN NEW 
TRIAL FILED BY 3721 LAND LLC 
* TENTATIVE RULING: * 
 

 Real Party in Interest 3721 Land, LLC’s motion for a new trial is denied.  

This Court issued a Statement of Decision on January 21, 2022 that found the Project at 

issue in this case did not qualify for the in-fill exemption. This Court found that the project did not 

meet the requirement that “The project site had no value, as habitat for endangered, rare, or 

threatened species.” In making its decision, the Court considered the entire property as the 

Project Site.  

Real Party filed a motion for a new trial in which Respondents joined. The key issue in 

this motion is whether the Project Site should be the entire property or just the new building 

footprint.  

Real Party argues that the recently published opinion, Protect Tustin Ranch v. City of 

Tustin (2021) 70 Cal.App.5th 951, provides guidance on what should be considered a “project 

site”.  Petitioner argues that Protect Tustin Ranch is not new law and should have been raised 

by Real Party or Respondents prior to the trial date. The Court finds that it is appropriate for 

Real Party to bring this case to the Court’s attention with this motion. Real Party’s argument 

here is that the Court erred in its definition of Project Site and thus, the decision in this writ is 

against the law. This is an appropriate issue to raise in a motion for a new trial, especially since 

the parties did not brief this case and the Court did not address it in its statement of decision. In 

addition, while Protect Tustin Ranch was published before trial in this case, it was still a 

relatively new case and it was not clear from the tentative ruling that the Project Site definition 

would be an important issue. Thus, Real Party’s failure to raise this case at oral argument is 

understandable.  

Protect Tustin Ranch involved the construction of a new gas station in an existing 

shopping center. The city found that the project met the in-fill development exception. The 

plaintiff challenged this decision, arguing that it did not meet the requirement that the “proposed 

development occur[]… on a project site of no more than five acres…”. (Protect Tustin Ranch, 

supra, 70 Cal.App.5th at 960; CEQA Guidelines section 15332(b).) The gas station project 

would be constructed on approximately 2.38 acres. Early on, the project was described as being 

12 acres, which was the total size of the existing shopping center. (Id. at 960-961.) The record 

showed that “[n]o new development or construction activity related to the proposed project” 

would occur outside the 2.38 acres. (Id. at 961 [emphasis added].) Protect Tustin Ranch found 

that substantial evidence supported the city’s conclusion that the project was less than five 

acres. (Ibid.) Thus, the court did not find that the “project site” was limited to the actual building 
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footprint, but allowed for the consideration of construction activity, which could occur in a 

broader area.  

Subsection 15332(c) of the Guidelines requires that “the project site has no value as 

habitat for endangered, rare or threatened species.”  While the “parcel size” limitation of 

subsection (b) is different from the “habitat” limitation of subsection (c), the phrase “project site,” 

used in the same section of the Guidelines should be given the same meaning in both 

subsections.   

Here, the Project site has been consistently described in City staff reports as follows: 

“The site contains a creek along the southern property line and is relatively flat overall. The site 

is almost completely covered with existing development with the building taking up the majority 

of the site. The property is ~0.30 acres and ~13,000 sq. ft.” (AR 41, see also 226-227, 744.) 

Real Party’s biological resources assessment refers to the “Study Area” as a “0.3-acre parcel”. 

(AR 107.) Both bird experts conducted their assessment of the Project site by reviewing the 

entire parcel, and as noted in the City’s Statement of Decision, found rare birds. (AR 107, 1539.)  

The Project is to tear down one building and replace it with another building. The new 

building footprint will be similar to the old building, but will be slightly farther from the creek in 

places. (AR 1929.) Both the old building and the new proposed buildings take up most of the 

0.30 acre site. (AR 1929.) There is no evidence in the record that construction related activity 

will not go beyond the building footprint and into the creek area.  

  

 8.  TIME:  9:00   CASE#: MSN22-0326 
CASE NAME: IN RE: FARWA SHAHZADI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 

 All three applications will be taken together.  For good cause (including the age of the 

children) the personal appearance of the children and the guardian ad litem (the mother) are 

waived.  Given the nature of the tragedy (death of the father) and the small recovery ($5,000 for 

each of the three children, due to policy limits), the Court is willing to agree to the provisions of 

section 18b(8) of the application, i.e., allow the guardian ad litem to have access to the funds 

immediately.  Before approving the compromise, however, the Court requests that counsel 

advise it of the extent to which counsel has determined that the individual defendants have no 

assets or income from which a judgment above the policy limits could be satisfied.  Accordingly, 

an appearance by counsel is required. 
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 9.  TIME:  9:00   CASE#: MSN22-0327 
CASE NAME: IN RE: FARWA SHAHZADI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 See line 8. 

  

10.  TIME:  9:00   CASE#: MSN22-0328 
CASE NAME: IN RE: FARWA SHAHZADI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 See line 8. 

  

11.  TIME:  9:04   CASE#: MSN21-0462 
CASE NAME: SAVE MOUNT DIABLO VS CITY OF P 
HEARING ON MOTION TO/FOR NEW TRIAL FILED BY CITY OF PITTSBURG, 
PITTSBURG CITY COUNCIL 
* TENTATIVE RULING: * 
 

Real Parties in Interest and Respondents’ motion for a new trial is denied.  

Real Parties and Respondents raise several issues that they believe the Court should 

reconsider. The Court can vacate or modified its decision in this case for a number of reasons, 

including: “Insufficiency of the evidence to justify the verdict or other decision, or the verdict or 

other decision is against law.” (Code of Civil Procedure § 657(6).) Section 657 applies to writ 

proceedings. (Code Civ. Proc., § 1110.)  

ADUs 

Real Parties and Respondents argue that the ADUs will be included in the same footprint 

as the single-family homes and are not intended to function as a separate household. The Court 

previously considered that the ADUs will be in the same footprint as the single-family home, but 

that fact does not address the potential population increase from adding the ADUs.  

Real Parties and Respondents argue that renting the ADUs will be optional, but the Final 

EIR was supposed to address the worst case impacts on the environment. Thus, the Final EIR 

should have assumed that the ADUs would be rented or otherwise used in a manner that could 
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bring more people to the project. Perhaps an expert could have estimated that only a 

percentage of the ADUs would be used at one time, but that was not done here.  

Real Parties and Respondents also argue that under the Project’s Master Plan, there are 

maximum density standards and that the total number of homes built will be 1,500. This 

argument does not address whether ADUs are considered separate units from the main homes. 

Nor does it address whether the ADUs will increase the population estimates for this Project.  

(Indeed, it would seem that the purpose of ADUs, at least in part, is to create more places for 

people to live.) 

As further discussed below, the new evidence offered in the moving papers in 

inadmissible. In responding to Petitioner’s objections to the evidence, Real Parties and 

Respondents argue that the information is admissible as “background information” that “under 

unusual circumstances may be admissible for unspecified limited purposes.”  (Porterville 

Citizens for Responsible Hillside Development v. City of Porterville (2007) 157 Cal.App.4th 885, 

896.)  But the information offered at this point is not mere “background,” it is information 

potentially material to the impact of the project and which should have been publicly vetted as 

part of the approval process. 

If, however, the Court were to consider the evidence submitted with the moving papers, 

it does not change the result here. The ADUs will have a separate entrance and, according to 

Parsons, will be placed downstairs away from all other bedrooms in the house. (Parsons ex. 1.) 

Raskin notes that the ADUs are designed to allow “150 homeowners [to] rent a bedroom in their 

home.” (Raskin decl. ¶3.) Thus, Real Parties’ evidence shows that the ADUs are designed to 

include someone that is not part of the immediate family, which strongly suggests that the 

average number of persons in single-family homes with ADUs will be higher than the average 

number of persons in single-family homes without ADUs.  Even if the occupant is a family 

member (e.g., a grandparent), the suitability of the unit for independent living may result in the 

family member moving into the unit when they would not move into an ordinary bedroom.  This 

ultimately may not be true, but there is no evidence that shows the ADUs will not increase the 

population. 

The main issue here is whether a single-family home with an ADU and one without an 

ADU will have the same number of estimated persons. The draft EIR assumed that the single-

family homes would each have 3.2 persons. (AR 1428.) There is a strong argument that homes 

with ADUs will have a higher number of persons than homes without ADUs. The Final EIR failed 

to address the 150 ADUs by either showing there would be no increase in population or 

addressing what that increase would be and how it would impact the environment. This failure 

violated CEQA.  

Water 

Real Parties and Respondents argue that the Court erred by finding that the City should 

have considered the water supply impacts for 1,650 units. As explained above, the Court rejects 
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the argument that there is substantial evidence in the record that the 150 ADUs will have no 

increase in population.  

Real Parties and Respondents argue that the ADUs will not have separate water 

connections and the homes with ADUs will have the same number of fixtures as the homes 

without ADUs and thus, will not include an increase in water usage. This evidence was not 

included in the record. But even if the Court were to consider this evidence, the analysis does 

not change. The number of water connections and water fixtures is not the only consideration 

when determining water usage. If there are two identical homes, but one home has one person 

and another home has three people, the home with more people may use more water. The 

Court need not guess, however, on how much water usage each person is likely use. Instead, 

the Court finds that there is not substantial evidence in the record to support a finding that the 

water usage for 1,500 single family homes is the same as the water usage for 1,500 single 

family homes with 150 ADUs, and therefore the water usage analysis violated CEQA. 

In addition, the EIR also failed to include the required water analysis by relying on the 

2015 urban water management plan, which did not include this project.  

Biological Resources 

Real Parties and Respondents argue that the baseline description of biological 

resources was sufficient because it assumed that numerous special-status plant species could 

potentially occur on the Project site. The problem with assuming that all these plant species 

could potentially exist on the site is that there is no information provided on the location or 

frequency of the plants within the site. In addition, the 2017 report states that it was limited in 

nature due to the time of year and being designed as a reconnaissance survey. The Court has 

reconsidered the parties’ arguments and reaffirms its decision that description of baseline of 

biological resources violates CEQA.   

Mitigation Measures  

Real Parties and Respondents argue that the Court erred by finding that the mitigation 

measures for air quality and greenhouse gas emissions were too vague.  

Real Parties argue that vague mitigation measures are permitted in the first stage EIR 

and point out that nearly identical measures have been approved by courts in the past.  

In Residents Against Specific Plan 380 v. County of Riverside (2017) 9 Cal.App.5th 941 

the court approved construction related mitigation measures similar to those included as 

mitigation measure 4.3.1, i.e., particular construction equipment. (AR 926-927.) (Id. at 970.) This 

Court’s ruling did not specify which mitigation measures it found vague. This Court now clarifies 

that its finding that the mitigation measures were vague was not meant to include measure 

4.3.1.  
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The Court’s ruling focuses on mitigation measure 4.3.2 (concerning roofing materials, 

shade trees, orientation of buildings, bike paths and sidewalks ridesharing, public transit, etc.), 

which it still finds is too vague. (AR 927-928.) Real Parties and Respondents argue that 

Residents Against Specific Plan 380 approved the use of mitigation measures such as “attic 

fans, whole house fans, and photovoltaic solar water heaters”. The description of the case is 

incorrect. These prescriptive measures were not used in the final EIR and instead the County 

used a performance standard. (Id. at 953, 971-72.) The court approved the County’s decision to 

use a performance standard, rather than the prescriptive mitigation measures. (Id. at 971-972.) 

Petitioner points out that mitigation measures which are done to the extent feasible may 

be considered improper deferred mitigation. In King & Gardiner Farms, LLC v. County of 

Kern (2020) 45 Cal.App.5th 814, the court considered a mitigation measure that required “that 

applicants increase or maximize the reuse of produced water and reduce or minimize the use of 

M&I water to the extent feasible”. (Id. at 857-858.) The court found the measure improperly 

defers the formulation of the mitigation measures and lacks specific performance standards. (Id. 

at 858.) The court explained that “[t]he deferral exists because the measures will not be 

determined until the applicant requests a permit and receives an approval from the County. The 

terms ‘increase’ and ‘reduce’—even though preceded by the mandatory term ‘shall’ and 

modified by the phrase ‘to the extent feasible’ —are not specific performance standards.” (Ibid.)  

The reasoning in King & Gardiner Farms applies is consistent with the Court’s finding 

that the mitigation of GHG emissions and air pollution for this Project violates CEQA.  

Evidence 

Petitioner’s objections to evidence are sustained. The declarations of Raskin and 

Parsons and the attached exhibits include information that was not before the City when it made 

its decision on the Project and is not properly part of the administrative record. In addition, much 

of the evidence provided by Parsons relates to another project. Nothing in the record shows that 

Real Parties have committed to using the same housing layout for this project and the Liberty 

Project. Although this evidence is inadmissible, if this evidence was considered, it would not 

change the Court’s ruling on this matter.  

 


